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[4910-22-M] 
Title 23—Highways 


CHAPTER I—FEDERAL HIGHWAY AD- 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 


SUBCHAPTER E—PLANNING 


{FHWA Docket No. 78-19] 


PART 480—USE AND DISPOSITION 
OF PROPERTY ACQUIRED BY 
STATES FOR MODIFIED OR TERMI- 
NATED HIGHWAY PROJECTS 


AGENCY: Federal Highway Adminis- 
Department of 


tration (FHWA), 
Transportation. 


ACTION: Final rule. 


SUMMARY: This rule prescribes re- 
quirements and standards for the dis- 
position and use of property acquired 
by States with the participation of 
Federal-aid highway funds in connec- 
tion with proposed highway projects 
which are subsequently modified or 
terminated. The rule provides that, 
upon the approval of the Federal 
Highway Administrator, States may 
use such property for certain public 
interest purposes without being re- 
quired to make a credit to Federal 
funds. This issuance is necessary in 
order to implement section 107(f) of 
the Surface Transportation Assistance 
Act of 1978, OMB Circular A-102, and 
the President’s urban policy. 


EFFECTIVE DATE: December 18, 
1978. 


FOR FURTHER 
CONTACT: 


Lawrence A. Staron, Chief, Inter- 
state Reports Branch, Office of En- 
gineering, FHWA, 202-426-0404; 
Reid Alsop, Attorney, Office of the 
Chief Counsel, FHWA, 202-426-0800; 
or Robert C. Ashby, Attorney, Office 
of the General Counsel, Office of 
the Secretary of Transportation 
(OST), 202-426-4710. The address of 
these individuals is 400 7th Street 
SW., Washington, D.C. 20590. 


SUPPLEMENTARY INFORMATION: 
On August 7, 1978, FHWA published a 
proposed rule (43 FR 35007) to pre- 
scribe standards for the use and dis- 
posal of property that was acquired by 
States with the participation of Feder- 
al-aid highway funds in connection 
with proposed highway projects which 
are subsequently modified or termi- 
nated. Usually, in such cases, the prop- 
erty is no longer needed for highway 
purposes. State and local governments 
have been uncertain about how to use 
or dispose of this property, particular- 
ly since FHWA policy had been to re- 
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quire repayment of the Federal share 
in many cases. 

The preamble to the proposed rule 
set forth the policy and statutory 
bases for the proposed rule. Since the 
publication of the proposed rule, Con- 
gress has partially altered the legal 
framework for regulatory action. Sec- 
tion 107(f) of the Surface Transporta- 
tion Assistance Act of 1978, Pub. L. 95- 
599, 92 Stat. 2689, strengthened and 
made more explicit the statutory basis 
for the rule. Section 107(f) also re- 
pealed section 110(b) of the Federal- 
aid Highway Act of 1976, discussed in 
the preamble to the proposed rule. 

With respect to portions of the In- 
terstate system withdrawn under 23 
U.S.C. 103(e)(2) and 103(e)(4) before 
its date of enactment, section 107(f) 
prohibits FHWA from requiring repay- 
ment of the Federal share of the cost 
of acquiring property which the State 
reuses for a transportation project 
under title 23 of the United States 
Code, for a public conservation or rec- 
reation purpose, or for another public 
purpose determined by the Secretary 
to be in the public interest. In order to 
take advantage of the statutory prohi- 
bition, States must apply the property 
to the substitute use within 10 years 
of the withdrawal of the Interstate 
project. 

The statutory prohibition applies 
only to property acquired in connec- 
tion with Interstate projects which 
have been withdrawn under 23 U.S.C. 
103(e)(2) and 23 U.S.C. 103(e)(4) prior 
to November 6, 1978, the date of enact- 
ment of section 107(f). The statute is 
silent on whether FHWA may require 
or decline to require repayment of the 
Federal share in other situations. The 
statute is not, therefore, a mandate to 
FHWA to impose payback in other sit- 
uations. Consequently, FHWA has the 


discretion, as a matter of administra- . 


tive policy, to impose or not to impose 
payback in these situations. 

The policy considerations informing 
FHWA’s discretion in this matter are 
those outlined in the preamble to the 
proposed rule. In the past, States 
planned extensive freeway systems in 
major urban areas. Land was acquired 
for these planned highways, and build- 
ings were torn down or fell into disre- 
pair. In many cases, the highway proj- 
ect was later abandoned. Such aban- 
donments may occur in the future as 
well, for environmental or other rea- 
sons. The vacant land, often in or near 
the central city, may be very impor- 
tant to the revitalization of the urban 
centers. Such urban revitalization is a 
cornerstone of the President’s urban 
policy. Department of Transportation 
policy should encourage, rather than 
discourage, the use of land formerly 
intended to be used for a terminated 
highway project for purposes consist- 
ent with urban revitalization. Requir- 


ing repayment of highway funds to 
the Federal Government as a prereq- 
uisite to a new use discourages such 
use. A policy which does not require 
repayment when an appropriate new 
use is found for the land encourages 
and facilitates important new urban 
projects. 

OMB Circular A-102, attachment N, 
which constitutes binding policy guid- 
ance on FHWA, provides that when a 
recipient of Federal funds no longer 
can use property acquired with the 
Federal funds for its original purpose, 
it can use the property for another 
Federal program or a State and local 
program consistent with the programs 
of the grantor agency. The grantor 
agency may not require repayment of 
the Federal share if it approves such a 
reuse. Given this directive, FHWA 
must exercise the discretion it has 
under statute to permit appropriate 
reuses without a repayment require- 
ment. 

Both the House and Senate debate 
concerning section 107(f) demonstrate 
legislative support for the policy set 
forth in the proposed rule. Senator 
Javits, the Senate sponsor, said that 
he wished Congress to work “in con- 
cert with the administration” to 
achieve the goals of the Secretary’s 
policy (Daily Congressional Record, 
Aug. 18, 1978, S13748). The House 
sponsor, Representative Fowler, said 
in his floor comments that he favored 
the policy expressed in the proposed 
rule and did not intend his legislation - 
to restrict the authority of the Secre- 
tary of Transportation to implement 
the policy in non-Interstate situations 
(Daily Congressional Record, Sept. 27, 
1978, H10937). This final rule applies 
to Interstate situations, including 
future withdrawals, and to non-Inter- 
state situations as well. 


COMMENTS RECEIVED 


FHWA received 35 comments on the 
proposed rules. Of these, 23 were fa- 
vorable, 5 were unfavorable, and 7 
were neither favorable nor unfavor- 
able. 


CHANGES TO THE RULE IN RESPONSE TO 
COMMENTS 


CONSISTENCY WITH LOCAL AND REGIONAL 
PLANNING 


The most frequent comment about 
the proposed rules concerned the ab- 
sence of any specific requirement that 
local or regional officials participate in 
the planning of proposed substitute 
projects. The commenters on the sub- 
ject unanimously suggested that pro- 
posed reuses have the approval and 
concurrence of the local government 
where the property is located or that 
responsible local officials be included 
in the decisionmaking process. We 
agree that local and regional officials 
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and planning organizations should 
have a role in the selection and plan- 
ning of substitute projects, as may be 
required in State or Federal law gov- 
erning such substitute projects. How- 
ever, in the interest of regulatory sim- 
plicity, we do not wish to add a new 
Federal requirement that projects 
must receive concurrences that are not 
now required. Therefore, § 480.107 
(b)X(5) requires States to certify to the 
Administrator that all local or regian- 
al concurrences required under law for 
submission of a given proposal have 
been received. Thus, Federal, State 
and local requirements for concur- 
rences of local officials and other 
mechanisms for public participation 
eoncerning proposals for park, recrea- 
tion, urban renewal or other programs 
must be obtained before the State sub- 
mits its proposal to FHWA. This provi- 
sion does not mean that all cancur- 
rences necessary for final implementa- 
tion of the program must be obtained 
in order to make the proposal. Pre- 
sumably, comcurrences necessary to 
final implementation must be ob- 
tained before the substitute project 
ean become a reality. If these concur- 
rences are not forthcoming, then the 
proposal as originally conceived 
eannot be implemented, and a require- 
ment of a credit to Federal funds 
under § 480.107¢e) may arise. 


TRANFERS OF PROPERTY TO PRIVATE 
PARTIES 


Commenters were divided on the 
issue, mot addressed in the proposed 
rule, of whether it should be permissi- 
ble for States to transfer property to 
private parties as part of public inter- 
est projects under the rules. Some of 
the several commenters on this issue 
said that States should not be able to 
sell property to a private party, even 
as part of a public interest program, 
without paying the Federal share of 
the sales proceeds back to the Federal 
Government. Others, pointing to the 
role of private development in urban 
renewal projects, urged that such 
transfers be explicitly permitted. 

The primary intent of the regula- 
tioms is to facilitate the development 
of publicly owned projects for public 
benefit. Sales to private parties by the 
State, or by a transferee of the State 
(such as an urban redevelopment au- 
thority), even as part of a worthwhile 
public imterest project, raise serious 
questions of policy in the context of 
these regulations. As a general matter, 
where such sales take place, States 
should share the proceeds with 
FHWA. Nevertheless, we recognize 
that there may be some situations in 
which important benefits may not 
become available to the public unless 
the State, without having to make a 
credit to Pederal funds, is able directly 
or indirectly to tramsfer the property 
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to private parties. Certain urban re- 
newal programs, if accompanied by 
suitable safeguards against windfalls 
to any party, may create such a situa- 
tion. 


Section 480.107(b4) of the final 
rule requires States to inform the Ad- 
ministrator if property will be trans- 
ferred to.a private party in connection 
with the proposed reuse. If so, the 
State must justify the transfer to the 
Administrator. The justification 
should indicate why transfer to a pri- 
vate party, without any credit by the 
State to Federal funds, is necessary in 
order to provide important benefits to 
the public. The Administrator 
¢§-480.107(d)(4)) shall impose a re- 
quirement for a credit to Federal 
funds unless he or she finds that this 
justification is sufficient. A require- 
ment for a credit to Federal funds on 
this ground would affect only the 
property proposed for transfer to pri- 
vate parties. 


APPLICABILITY OF THE REGULATION 


- The proposed rule applied to all 
future uses and dispositions of former 
highway property, regardless of the 
date of modification or termination of 
the highway project. States were re- 
quired to submit reuse proposals 
within 10 years of the modification or 
termination (or 2 years after the effec- 
tive date of the regulations) and to 
make the reuse within 6 years of the 
Administrator’s determination that no 
credit to Federal funds was required. 

a. Retrospective application. Section 
10%(f) of the Surface Transportation 
Assistance Act of 1978 limited the ap- 
plicability of its prohibition. of repay- 
ment requirements to applications of 
former highway property to appropri- 
ate reuses within 10 years of the with- 
drawal of the original Interstate proj- 
ect. While FHWA has the discretion to 
designate a longer period, we believe 
that a 10-year limitation is sound as a 
policy matter. For consistency, the 
final rule applies the 10-year limit to 
all situations (§ 480.103(c)). 

b. Application to smaller properties. 
A number of comments recommended 
that the word ‘‘modification” be de- 
fined carefully, lest the regulations be 
interpreted to cover disposals of small 
parcels of property, uneconomic rem- 
nants, and the like, to whichythe poli- 
cies of the regulation do not apply. 
The proposed rule attempted to deal 
with this problem by excepting from 
coverage property “insignificant in 
size or value.’ In drafting the final 
rule, however, we have decided instead 
to exclude from coverage portions of 
highway rights-of-way eovered by sub- 
part C of 23 CFR part 713 
¢§ 480.103(b)). Subpart C applies to the 
disposal of right-of-way property in 
situations other than Interstate trans- 
fers umder 23 U.S.C. 103(e)2) or 
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103¢e)(4) and other decisions not to 
build a major -section of a planned 
highway. The use of this existing reg- 
ulation will simplify administration 
and obviate the need to define ‘‘madi- 
fication.” 

ce. Time limit for reuse. One .com- 
menter expressed coneern that the 6- 
year time limitation for reuse of prop- 
erty after the Administrator’s determi- 
nation was too inflexible. The require- 
ment of §480.107(bx9) that the State 
assure that the reuse will be made “‘ex- 
peditiously” gives FHWA and the 
States the opportunity to work out re- 
alistic timetables for the development 
of reuses on a case-by-case basis. The 
6-year limitation has been dropped. 


THE ISSUE OF INTENT 


Several commenters expressed the 
concern that the regulations would 
give States an incentive to acquire 
property for nonhighway purposes in 
the first instance. That is, knowing 
that land acquired for highways could 
later be used for another purpose, the 
States would purchase the land with 
Federal-aid highway funds even 
though they had no intention of actu- 
ally constructing a highway. Repre- 
sentative Howard expressed a similar 
eoncern in the floor discussion of sec- 
tion 107(f) of the Surface Transporta- 
tion Assistance Act of 1978 (Daily Con- 
gressional Record, Sept. 15, 1978, Id.) 
The thorough review process, includ- 
ing environmental, planning and engi- 
neering requirements, which States 
must now go through in order to get 
FHW4A’s approval to acquire right-of- 
way with Federal-aid funds is a strong, 
probably conclusive, obstacle to such 
practices. Nevertheless, we think it 
proper for States to certify to the Ad- 
ministrator as part of their submission 
concerning a reuse of property ac- 
quired after the effective date of this 
regulation that it was acquired with 
the intention, at the time of acquisi- 
tion, of constructing a highway 
(§ 480.107(b1)). The Administrator, 
of course, has the discretion to look 
behind this or any other certification 
required in the submission if he or she 
believes it is mecessary to do so. 


RELOCATION ASSISTANCE 


The proposed rule provided for 
FHWA participation in relocation as- 
sistamce to end with the modification 
or termination of the highway project. 
One commenter made a persuasive 
case that FHWA participation should 
continue for a longer time. After ree- 
valuating our policy position, we have 
decided to permit FHWA participation 
in relocation assistance until the date 
when the State sells or otherwise dis- 
poses of the property of a person, 
tenant or business whose property was 
acquired in connection with a Federal- 
aid highway project, who remains. in 
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occupancy, and who would have quali- 
fied for relocation aid had they moved 
prior to the modification or termina- 
tion of the highway project. This par- 
ticipation is permissive: The Adminis- 
trator has the discretion to end such 
participation at any time after the 
modification or termination of the 
project. The aim of this provision is 
equity to all interested parties, and it 
is anticipated that the actual end 
point of FHWA participation in any 
given case will be decided by negotia- 
tion between the State and FHWA. 
After this end point, relocation assist- 
ance becomes the responsibility of the 
State and any Federal agency involved 
with the substitute project (§ 480.115). 


PROPERTY MANAGEMENT 


One commenter asked FHWA to par- 
ticipate in court awards and settle- 
ments and property management costs 
such as demolition arising after the 
date of withdrawal. The proposed rule 
provided that FHWA property man- 
agement standards would apply to the 
property until the date on which the 
Administrator approves a reuse or on 
which the State sells or otherwise dis- 
poses of the property. We believe that 
it would be reasonable to permit 
FHWA to participate in property man- 
agement and other costs, such as those 
cited by the comment, until the same 
date. This participation will be discre- 
tionary, to be decided on a case-by- 
case basis by FHWA. 


RIGHTS OF FORMER OWNERS 


A number of States have laws pro- 
tecting the rights of persons from 
whom property was acquired for high- 
way rights-of-way, providing that 
when the property is not used for 
highway purposes the property reverts 
to the original owners or that the 
original owners have the first option 
to repurchase the property. FHWA in- 
tends that such laws be followed. It 
was with these laws in mind that the 
proposed rule required all proposed 
reuses to be consistent with State law. 
Several comments suggested that this 
provision of the proposed rule was not 
sufficiently explicit, and section 107(f) 
of the Surface Transportation Assist- 
ance Act of -1978 explicitly protected 
the rights under State law of former 
property owners. In light of these de- 
velopments, the final rule requires 
States to certify that rights under 
State law of former owners have been 
observed (§ 480.107(b)(6)). 


FUTURE USES OF PROPERTY 


A few commenters expressed con- 
cern that States might use highway 
property for a public interest purpose 
for a short time and then sell it, realiz- 
ing a windfall in the process. This fear 
seems somewhat speculative. However, 
it is probably prudent to create a pre- 
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caution against such actions by requir- 
ing States to assure the Administrator 
that they will not make major alter- 
ations in an approved reuse without 
the Administrator’s consent 
(§ 480.107(b)(8)). For purposes of this 
requirement, a major alteration is a 
change in the nature of the property 
use (e.g. from a park to a housing proj- 
ect, from public to private ownership). 
If this assurance is not observed, the 
Administrator may revoke the approv- 
al of the reuse and require the State 
to make an appropriate credit to Fed- 
eral funds (§ 480.107(e)). 


APPLICATION TO RURAL AREAS 


One comment expressed concern 
that, given the rule’s emphasis on 
urban revitalization, the rule slighted 
the needs of rural areas. While the 
problem addressed by the rule is most 
acute in urban areas, the rule applies 


in all parts of the country. To clarify 


this general application of the rule, we 
have added the words “or rural” to 
§ 480.107(a)(2). 


HISTORIC PRESERVATION 


One commenter suggested that 
FHWA and the State should be re- 
quired to prepare an assessment of the 
effects of the reuse of the property on 
historic resources on or eligible for in- 
clusion in the National Register of 
Historic Places. The comment asked 
for coverage under the National His- 
toric Preservation Act of 1966, as 
amended (16 U.S.C. 470f) and the reg- 
ulations of the Advisory Council on 
Historic Preservation (36 CFR Part 
800) of all State and local projects con- 
cerning which a credit to Federal 
funds was not required under these 
rules. When a State or local govern- 
ment receives Federal assistance from 
the Department of Transportation or 
another Federal agency for a substi- 
tute project, the procedures of the Na- 
tional Historic Preservation Act and 
the Advisory Council regulations auto- 
matically apply to the substitute proj- 
ect. 

However, with respect to State or 
local substitute projects which do not 
receive Federal assistance, it would be 
inappropriate for this rule to impose 
the considerable administrative re- 
quirements of the National Historic 
Preservation Act and the Advisory 
Council regulations. There is no legal 
requirement for such an imposition. 
The absence of a requirement for a 
credit to Federal funds is not a Feder- 
al expenditure on behalf of the substi- 
tute project. The project is a purely 
State or local effort. The Administra- 
tor’s determination not to require a 
credit to Federal funds is not a license 
for the substitute project. There is 
consequently no direct Federal ‘“un- 
dertaking,” no federally assisted un- 
dertaking, and no Federal licensing of 


a State activity, such that 16 U.S.C. 
470e or its implementing regulations 
are legally required to apply. 

As a matter of policy, however, we 
agree that States should take the pres- 
ervation of historic resources explicit- 
ly into account as they plan substitute 
projects. Therefore, the regulations 
(§ 480.107(b)(5)) will require a State to 
consult with and seek the comments 
of its State Historic Preservation Offi- 
cer with respect to proposed reuses of 
highway property which affect histor- 
ic resources on or eligible for inclusion 
in the National Register of Historic 


_ Places. 


OTHER CHANGES 


In addition to the changes made in 
response to comments or to legislation, 
the final rule differs from the pro- 
posed rule in the following respects: 

1. A definition of “applied to a reuse 
under this part’? has been added to 
§ 480.105. Because the rule does not 
apply to property which has not been 
applied to a reuse under this part 
within 10 years of the modification or 
termination of the highway project, it 
is necessary to define what constitutes 
such an application. An application 
must be a commitment by the State to 
devote the property to a specific 
public interest use. It is impossible to 
determine in advance what would con- 
stitute an adequate commitment in 
every case. Therefore, the rule leaves 
it to the discretion of the Administra- 
tor to determine on a case-by-case 
basis when an application has been 
made. : 

2. There may be instances in which, 
to make an informed determination 
about a proposed reuse, the Adminis- 
trator will need additional information 
about the proposal or its impacts. 
Therefore a new provision 
(§ 480.107(b)(10)) has been added to re- 
quire States to submit such additional 
information on request. 

3. In addition to laws concerning the 
rights of former owners, some States 
have laws specifically governing the 
disposal of former highway property. 
A provision has been added to require 
State certification that these laws, and 
all other State laws involved with a 
proposed reuse, have been observed 
(§ 480.107(b)(7)). 

4. In many urban renewal programs, 
a State or other public agency will sell 
property to a private developer below 
market value. If such an arrangement 
is not approved without a requirement 
for repayment under § 480.107(d)(4), 
the State, under the proposed rule, 
would have had to sell the property 
competitively and attempt to obtain 
the highest possible return. This re- 
quirement could be inconsistent with 
sales as part of urban renewal pro- 
grams. Therefore, §480.109(2) has 
been amended to give the Administra- 
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tor discretion to waive the require- 
ment for competitive sales and highest 
possible return in meritorious cases. 

5. In the proposed rules, the fre- 
quent references were made to the Ad- 
ministrator’s ‘‘approval” of a reuse or 
of “approved reuses.” This terminol- 
ogy is somewhat misleading. The Ad- 
ministrator has no authority to ap- 
prove or disapprove uses by States of 
land which the States own. All the Ad- 
ministrator does under these regula- 
tions is to determine whether or not 
the State is required to make a credit 
to Federal funds concerning property 
acquired but no longer needed for a 
highway project. The language of the 
final rule (e.g. § 480.107(c)) reflects 
this understanding of the Administra- 
tor’s role. 


CoMMENTS Not RESULTING IN CHANGES 
TO THE PROPOSED RULE 


CONSISTENCY WITH TITLE 23 


The principal objection to the pro- 
posed rule by the unfavorable com- 
ments was that the rule was inconsist- 
ent with title 23 of the United States 
Code. Objectors focused on 23 U.S.C. 
101(d), which provides that ‘“‘no funds 
authorized to be appropriated from 
the Highway Trust Fund shall be ex- 
pended by or on behalf of any Federal 
department, agency or instrumentality 
other than the Federal Highway Ad- 
ministration” unless the expenditures 
are specifically called for by an appro- 
priations act and are for the ‘“con- 
struction of Federal-aid highways” or 
other highway purposes. 

Section 101(d) is concerned with ex- 
penditures. There is no evidence in the 
legislative history of the provision 
that Congress intended the term to be 
understood in any but ordinary mean- 
ing—‘‘an expending, a laying out of 
money, a disbursement” (Black’s Law 
Dictionary). Such expenditure  oc- 
curred earlier, when the State, acting 
in good faith, incurred costs to acquire 
property pursuant to a project agree- 
ment with FHWA and was reimbursed 
for a share of these costs. When the 
Administrator approves a reuse under 
the regulations, there is no disburse- 
ment of highway funds. Section 101(d) 
does not purport in any way to affect 
the subsequent disposition of property 
that was acquired with Federal funds. 
The absence of a repayment require- 
ment cannot reasonably be construed 
to be an expenditure for the purposes 
of title 23. The final rule is not incon- 
sistent with section 101(d). 

In this connection, it should be 
pointed out that OMB Circular A-102 
forbids the imposition of requirements 
additional to its standards “unless spe- 
cifically required by Federal law” (at- 
tachment N, §1). Title 23 makes no 
specific legal requirement which au- 
thorizes FHWA to add a repayment 
mandate: to the OMB standards. The 
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only statute specifically addressing re- 
payment in section 107(f), which pro- 
hibits repayment with respect to cer- 
tain categories of property. Outside of 
these categories, the OMB Circular 
applies. Where section 107(f) applies, 
of course, the policy of the rules has 
been mandated by statute. 


ADJACENT FEDERAL PROPERTY 


One commenter suggested that 
when former highway property is ad- 
jacent to Federal property, such as na- 
tional parks, the Federal agency in- 
volved be given first option to acquire 
the property. We do not believe it is 
appropriate to place additional Feder- 
al constraints upon the States’ author- 
ity to use or dispose of property to 
which they hold title, and for this 
reason did not adopt the suggestion. 


DELEGATION TO THE ADMINISTRATOR 


One commenter suggested that the 
Secretary, rather than the Adminis- 
trator, should have the approval au- 
thority over proposed reuses. We do 
not adopt this suggestion, believing 
that the authority should reside in the 
agency that has direct responsibility 
for the administration of this and 
other portions of the highway pro- 
gram. 


EXCEPTION TO REPAYMENT REQUIREMENT 
FOR SALES PROCEEDS 


The preamble to the proposed rule 
invited comment on the question of 
whether, if a State sold former high- 
way property but used the proceeds 
for other transportation projects, it 
should be excused from the repay- 
ment requirement normally attaching 
to sales proceeds. Only one comment, 
favoring such a provision, was re- 
ceived. We have determined that such 
a provision would be too difficult to 
administer fairly, and for that reason 
have not included it in the final rule. 


STATE PAYBACK 


One commenter mentioned that its 
State law required the State to repay 
its own highway account for the State 
share of the acquisition cost of proper- 
ty not used for highway purposes, and 
asked how the rule might deal with 
this situation. We view this problem as 
a matter of State law that is beyond 
the scope of these regulations. 


DRAFTING INFORMATION 


The principal authors of this docu- 
ment are Reid Alsop, Office of the 
Chief Counsel, FHWA and Robert C. 
Ashby, Attorney, Office of the Gener- 
al Counsel, OST. 

Accordingly, title 23 of the Code of 
Federal Regulations is amended by 
adding a new part 480, as set forth 
below. 


INORG 


54077 


Issued at Washington, D.C.: Novem- 
ber 13, 1978. 
KarRL S. BOWERS, 
Federal Highway Administrator. 


PART 480—USE AND DISPOSITION 
OF PROPERTY ACQUIRED BY 
STATES FOR MODIFIED OR TERMI- 
NATED HIGHWAY PROJECTS 

Sec. 

480.101 Purpose. 

480.103 Applicability. 

480.105 Definitions. 

480.107 Use of real property for other pro- 

grams. 

480.109 Other dispositions of real property. 

480.111 Disposition and use of tangible per- 

sonal property. 

480.113 Use of credits to Federal funds. 

480.115 Relocation assistance. 

480.117 Property management. 
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AUTHORITY: Pub. L. 95-599, 92 Stat. 2689 
(23 U.S.C. 103(e) (5), (6)); Pub. L. 85-767, 72 
Stat. 915 (23 U.S.C. 315); 49 CFR 1.48(b); 
Office of Management and Budget Circular 
A-102, attachment N (August 24, 1977). 


§ 480.101 Purpose. 


The purpose of the regulations in 
this part is to prescribe standards for 
the use and disposition of property ac- 
quired by States with the participation 
of Federal-aid highway funds when 
the highway project for which the 
property was acquired is modified or 
terminated, such that the property is 
no longer needed for the purposes of 
the highway project. 


§ 480.103 Applicability. 


(a) The regulations in this part are 
applicable to the use and disposition 
of property acquired with the partici- 
pation of Federal-aid highway funds 
for any project on any Federal-aid 
system which has not been closed by 
the payment of a final voucher as of 
the effective date of this part when, 
because of the modification or termi- 
nation of the project, the property is 
no longer needed for purposes of the 
highway project. With the exceptions 
stated in subsections (b) and (c) of this 
section, these regulations apply to any 
use or disposition made of such prop- 
erty, whenever it was acquired, after 
the effective date of this part. 

(b) This part does not apply to por- 
tions of highway rights-of-way covered 
by Subpart C of 23 CFR Part 713. 

(c) The provisions of §§ 480.107 and 
480.111 of this part for the reuse of 
property without the requirement of a 
credit to Federal funds do not apply to 
property which has not been applied 
to a reuse under this part within 10 
years of the modification or termina- 
tion of the highway project in connec- 
tion with which it was acquired. 

(d) Nothing in this part shall be con- 
strued to affect or conflict with the 
obligations of States with respect to 
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advance acquisition of right-of-way 
pursuant to 23 U.S.C. 108(c). 


§ 480.105 


The following definitions apply for 
purpose of this part: : 

“Applied to a reuse under this part” 
means committed, as determined by 
the Administrator, to a reuse under 
sections 480.107 or 480.111 of this part; 

“Intangible items of cost” means 
items having no physical existence or 
recoverable value, such as preliminary 
engineering or overhead; 

“Real property’’ means land, and in- 
terests therein, including improve- 
ments, structures and appurtenances 
thereto, but excluding movable equip- 
ment and machinery; 

“Tangible personal property’ means 
any property, other than real proper- 
ty, having a physical existence, such 
as construction items, materials and 
equipment. 


Definitions. 


§ 480.107 Use of real property for other 
programs. 

(a) When real property is no longer 
needed for the highway project for 
which it was acquired, because of the 
modification or termination of the 
project, the State may, subject to the 
provisions of this section, reuse the 
property without being required to 
make a credit to Federal funds for: 

(1) A project under another Federal 
grant program, or 

(2) A project under any State or 
local program the purposes of which 
are consistent with a program or pro- 
grams authorized for support by the 
U.S. Department of Transportation. 
State and local transportation projects 
(except projects for toll roads), pro- 
jects for public recreation or conserva- 
tion purposes, programs for the resto- 
ration and revitalization of urban or 
rural areas, and other programs con- 
sistent with the public interest shall 
be deemed consistent with Depart- 
ment of Transportation programs for 
the purposes of this subsection. 

(b) In order to reuse real property 
without being required to make a 
credit to Federal funds, the State shall 
submit to the Federal Highway Ad- 
ministrator the following information: 

(1) A certification that property ac- 
quired after the effective date of these 
regulations was acquired with the 
intent, at the time of acquisition, of 
using it for highway purposes; 

(2) A finding that the property is no 
longer needed for purposes of the 
highway project for which it was ac- 
quired; 

(3) An explanation of the grounds 
for the finding; 

<4) A description of the program for 
which the State proposes to use the 
property. In the case of a State or 
local program, the description shall in- 
clude a justification of the program in 
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terms of consistency with DOT pro- 
grams. Each description shall also in- 
dicate whether any of the property in- 
volved will be transferred to any pri- 
vate party in connection with the pro- 
posed program. The State shall justify 
to the Administrator the necessity in 
the public interest for any transfer, 
without a requirement for a credit to 
Federal funds, to a private party; 

(5) A certification that all reviews, 
approvals or concurrences by State, re- 
gional or local officials or planning or- 
ganizations required under law for the 
proposal have been obtained, and that 
the State has consulted with and 
sought the comments of the State His- 
toric Preservation Officer in the case 
of any proposed reuse which affects 
historic resources on or eligible for in- 
clusion in the National Register of 
Historic Places; 

(6) A certification that the rights 
under State law of persons owning 
property in the right-of-way immedi- 
ately prior to such property being ob- 
tained by the State have been ob- 
served; 

(7) A certification that the methods 
to be used to dispose of the property 
and the proposed substitute use for 
the property are in all other respects 
consistent with State law; 

(8) An assurance that the approved 
reuse will be made expeditiously and 
that no major alteration in the pro- 
posed reuse will be made without the 
consent of the Administrator; and 

(9) Any additional information re- 
quested by the Administration. 

(c) Based on this submission, the Ad- 
ministrator shall determine whether 
or not the State is required to make a 
credit to Federal funds. 

(d) The Administrator shall require 
a-credit to Federal funds with respect 
to property the proposed reuse of 
which: 

(1) Is inconsistent with any Federal 
statute; 

(2) Involves property concerning 
which the certifications, findings and 
assurances required by subsection (b) 
of this section are not made; 

(3) Proposes to use the property, or 
its value, to form part of the State or 
local matching share with respect to 
any Federal program; or 

(4) Proposes to transfer the property 
to any private party, unless the Ad- 
ministrator determines that such 
transfer, without a requirement for a 
credit to Federal funds, is necessary in 
the public interest. 

(e) If the Administrator determines 
that the assurance required by item 
(8) of subsection (b) of this section has 
not been observed, the Administrator 
may revoke his determination not to 
require a credit to Federal funds and 
direct the State to dispose of the prop- 
erty as provided in §§ 109 and 111(b) of 
this part. 


§ 480.109 Other dispositions of real prop- 
erty. 


(a) When real property is no longer 
needed for purposes of the highway 
project for which it was acquired, and 
the Administrator has determined 
under section 480.107 of this part that 
a credit to Federal funds is required, 
the State shall apply to the Adminis- 
trator for disposition instructions. The 
Administrator shall instruct the State 
to dispose of the property in one of 
the following ways: : 

(1) Retain title to the property, and 
credit Federal funds in an amount 
computed by applying the Federal per- 
centage of participation in the cost of 
the original acquisition to the current 
fair market value of the property; or 

(2) Sell the property, and credit Fed- 
eral funds in an amount computed by 
applying the Federal percentage of 
participation in the cost of the origi- 
nal acquisition to the sale proceeds 
(after deducting actual and reasonable 
selling and fix-up expenses, if any, 
from the sale proceeds). The State 
shall employ proper sales procedures 
which, unless otherwise provided by 
the Administrator, provide for compe- 
tition to the maximum extent practi- 
cable and result in the highest possi- 
ble return. The Administrator may re- 
quire sales under this provision to be 
conducted according to guidelines pro- 
vided by the Administrator. 


§ 480.111 Disposition and use of tangible 
personal property. 


(a) When a State no longer needs 
tangible personal property acquired in 
connection with a modified or termi- 
nated Federal-aid highway project, it 
shall use the property in connection 
with its other federally-sponsored ac- 
tivities in the following order of prior- 
ity: 

(1) Activities sponsored by the De- 
partment of Transportation; 

(2) Activities sponsored by other 
Federal agencies. 

(b) When the State no longer needs 
or cannot use the property as provided 
in subsection (a) of this section, the 
property may be disposed of or used 
according to the following standards: 

(1) The State may use for any pur- 
pose or sell property with a project 
cost of less than $1,000 without 
making a credit to Federal funds. 

(2) The State may use for any pur- 
pose or sell property with a project 
cost of $1,000 or more, after a credit to 
Federal funds in an amount computed 
by applying the Federal percentage of 
participation in the cost of its original 
acquisition to the sale proceeds. When 
a State sells property, it shall do so in 
@ manner which maximizes competi- 
tion and the return from the sale. The 
State shall be permitted to deduct and 
retain from the Federal share $100 or 
10 percent of the proceeds, whichever 
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is larger, for selling and handling ex- 
penses. 


§ 480.113 Use of credits to Federal funds. 


Credits made to Federal funds pur- 
suant to sections 109 and 111(b) of this 
part shall be credited to the State’s 
Federal-aid apportionment to which 
the original acquisition of the proper- 
ty was attributable, in the manner set 
forth in 23 U.S.C. 118(b). 


§ 480.115 


With respect to owner-occupants, 
tenants, businesses, and farm oper- 
ations whose property has been ac- 
quired in connection with a federally 
assisted highway project, who are still 
in occupancy, and who could have 
qualified as displaced persons if they 
had moved prior to the date of modifi- 
cation or termination, the obligations 
of the Federal Highway Administra- 
tion under the Uniform Relocation As- 
sistance and Real Property Acquisition 
Policies Act (42 U.S.C. 4601 et seq.) 
shall continue for that period of time 
after the date of modification or ter- 
mination as is considered equitable by 
the Administrator, but in no event 
shall this period extend beyond the 
date the State sells or otherwise dis- 
poses of the property. If the Adminis- 
trator determines under section 107 of 
this part that no credit to Federal 
funds is required, the State shall 
assure the Administrator that it or the 
Federal agency granting assistance to 
the substitute program will assume 
these obligations after the Administra- 
tor’s approval with respect to any such 


Relocation assistance. 


persons, businesses, or farm operations 
displaced as a result of the original ac- 
quisition or reuse of the former high- 
way property. 


§ 480.117 Property management. 


Rules or standards of property man- 
agement normally applicable to prop- 
erty obtained with the participation of 
Federal-aid highway funds shall con- 
tinue to apply to the management of 
property acquired by States in connec- 
tion with a highway project after the 
modification or termination of the 
project. These rules or standards shall 
cease to apply to the property as of 
the date of a determination by the Ad- 
ministrator that no credit to Federal 
funds is necessary for a reuse of real 
property, upon the reuse of tangible 
personal property for another Federal 
program, or on the date the State sells 
or otherwise disposes of the property. 
FHWA may in the discretion of the 
Administrator participate in the costs 
of property management and in other 
costs related to the acquisition of the 
property or the modification or termi- 
nation of the highway project that are 
incurred before such dates. 


§ 480.119 Intangible items of cost. 


States are not required to make a 
credit to Federal funds with respect to 
any intangible items of cost upon 
which the State expended Federal-aid 
highway funds in connection with a 
project which was modified or termi- 
nated. 


[FR Doc. 78-32423 Filed 11-16-78; 8:45 am] 
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